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DISCUSSION 


Henry Horowitz,’ J. M. ASCE.—An excellent explanation of the admini- 
stration of the Los Angeles zoning ordinance is presented by Mr. Smutz. 

The zoning administrator is given original jurisdiction to hear and deter- 
mine all applications fer variances from the zoning regulations; original 
jurisdiction to approve the location of certain conditional uses; and appellate 
jurisdiction to hear and determine appeals from any order, requirement, 
decision, or determination made by the Department of Building and Safety. 
Upon the administrator’s shoulders rests a burden of no small weight. 

In an action before a judicial body, the opposing parties are usually in 
disagreement as to the true facts; and, when the court has determined the 
true conditions, a correct solution will usually follow. In a proceeding before 
a quasi-judicial body, such as the office of zoning administrator, the parties 
usually are in agreement as to the facts, but conflict regarding the proper 
answer. It is noted at once that in the discretion of the administrator lies 
the granting or denial of the petitioner’s request. 

Under the heading, “Office of Zoning Administrator Created,” it is stated 
that ‘“* ** The administrator does not have full discretion * * *”’ because the 
charter requires four specific findings before a variance may be granted. 
Actually, these findings present no limitation because they are of such a nature 
that should they be disregarded there would be an abuse of discretion even if the 
charter did not require expressly that they be present before a variance is 
granted. 

This writer feels that the granting of variances is too important a power to 
rest with a one-man administrative board. It is suggested that the method 
employed for the establishment of conditional uses be adopted for the granting 
of variances—that is, to allow the administrator to grant deviations from the 
zoning regulations when such deviations are of minor importance. The 
variances which involve a great amount of land area or pecuniary interest 
should be left for the City Planning Commission. 

It is true that, under the present system, the decisions of the zoning admini- 
strator are subject to review by the Board of Zoning Appeals. This fact adds 
no sanction to the handling of important variance problems by the zoning 
administrator because hearings before administrative boards are time-consum- 


ing and expensive. 


Huser Eart Smutz,* A. M. ASCE.—The remarks and comments expressed 
by Mr. Horowitz are greatly appreciated. He makes an interesting comment 
that the findings specified in the Los Angeles City Charter, as 4 prerequisite to 
the granting of a variance, present no limitation on the zoning administrator, 
since they are of such a nature that, should they be disregarded, there would 


Nore.—This paper by Huber Earl Smutz was published in July, 1952, as Proceedings-Separate No. 138. 
The numbering of footnotes in this Separate is a continuation of the consecutive numbering used in the 
original paper. 

7 Asst. Civ. Engr., Dept. of City Planning, New York, N. Y. 

* Zoning Administrator, City of Los Angeles, Calif. 
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be an abuse of discretion. Theoretically, this is a correct statement. How- 
ever, the findings are a device with which to measure each requested variance 
in considering the application of discretion. They are particularly necessary 
as a guide for the lay members of the Board of Zoning Appeals who cannot be 
expected to have the experience and knowledge of zoning principles which 
might enable a qualified zoning administrator to use discretion. The findings 
are also valuable in explaining to lay applicants why there would be an 
abuse of discretion from a zoning standpoint in granting a particular request. 
The zoning administrator, despite an attempt to maintain a quasi-judicial 
approach toward each application, is frequently subjected to strong pressures 
with respect to a particular application. It is most helpful to the adminis- 
trator to be able to use the measuring devices prescribed by the city charter 
for judging applications, and to challenge those applying pressure or criticism 
to explain how the application fits the prescribed measurements. 

Mr. Horowitz’ statement that “* * * the granting of variances is too 
important a power to rest with a one-man administrative board” deserves 
comment. This is an opinion usually expressed by uninformed disgruntled 
applicants or politicians. Planning experts and authorities on zoning adminis- 
tration and practice, after a study of the operation of zoning adjustment 
boards or planning commissions, agree that in most instances these agencies 
do not properly exercise their authority to grant variances and are too liberal 
in the delicate adjustments which they have the power to grant. This is 
substantiated by many court decisions overruling such boards for overstepping 
the boundaries of the zoning variance. A study of the actions taken by the 
Board of Zoning Appeals of Los Angeles on appeals from decisions of the 
zoning administrator, which are the only cases it considers, will confirm this 
opinion. This situation is partly understandable since the appointed lay 
personnel on such boards and commissions are frequently changed. Because 
of this turnover no member has time enough to obtain from experience, or 
from study and review, the knowledge of zoning law and techniques which is 
desirable for proper performance of his duties. 

There is merit in Mr. Horowitz’ opinion, if the zoning administrator were 
a political appointee who might change with each administration. This 
possibility was carefully guarded against, in Los Angeles, by the requirement 
that the administrator come under civil service provisions and be chosen by 
examination based on experience and ability. An impartial survey will reveal 
that the administrator has maintained far more consistent policies and a more 
impartial approach to applications than could be obtained through any other 
method. Persons who have had applications processed under both the old 
and new methods have stated that the impartial, informed, quasi-judicial 
approach and consistent policies of the zoning administrator are preferred to 
the approach of a politically appointed board or commission 

Few people question the judicial system under which judges in the lower 
courts sit as individuals and render decisions and pronounce sentences on far 
more weighty problems than most zone variance requests. Many such judges 
are appointed or elected under political consideration rather than for their 
abilities or qualifications for the office. The zoning administrator, however, 
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is selected for his office by examination which tests both his abilities and quali- 
fications for the position. Why then is the granting of variances a power too 
important to be vested in the zoning administrator? 

Mr. Horowitz seems not to realize the effect of the right of appeal from 
decisions of the administrator to the Board of Zoning Appeals. He feels that 
such a right lends no sanction to the zoning administrator and is both ‘‘time- 
consuming and expensive.”’ The right of »ppeal provides a system of checks 
and balances which protects citizens from dictatorial and arbitrary public 
officials. The appeal was instituted to prevent the administrator from be- 
coming too liberal and granting unjustified variances. The reverse has proved 
to be the result since the Board of Zoning Appeals, in the few cases in which 
it has reversed the decision of the administrator, has rarely denied a variance 
which the zoning administrator granted, but too often has granted variances 
over his denial or has relaxed his conditions. 

In the only case under the Los Angeles system to be adjudicated, the feeling 
that the board has been too liberal has been affirmed. The case involved a 
request for variance to erect and maintain an automobile service station in a 
multiple-family residential zone. The variance was denied by the administra- 
tor but was granted by the Board of Zoning Appeals. Adjacent homeowners 
took the matter to court where the trial judge, in a memorandum ruling, 
affirmed the administrator’s denial of the request and cited the administrator 
for “a keen sense of the requirements of the law and his duty.” The court 
denounced the board’s action and findings with a decision which included the 
following :* 

“If the Board of Appeals is to be permitted to operate, as it has in this 
instance, the quicker the City of Los Angeles junks the entire Compre- 


hensive Zoning Plan the better for all concerned, as in the long run it will 
be but an aching memory.” 


This decision, added to similar decisions of the courts in other jurisdictions, 
serves to justify further the thoroughly tested system which utilizes a full- 
time, qualified, one-man board of zoning adjustments, called a “Zoning Ad- 
ministrator,”’ to hear and decide on all applications for variances from the 
zoning regulations. 

* Beloin et al vs Blankenhorn & Board of Zoning Appeals, Superior Court Case 560,288. 
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